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Abstract

Introduction

Today, fair and equitable treatment has become the most frequently
referenced concept in investment disputes, as it is a standard that is very
closely related to practical issues. Indeed, many international disputes have
been based on violations of the fair and equitable treatment standard. The
studies on the effects of investment liberalization have intensified with the
rapid growth of the international investment regime, with concerns that the
investment protection regime may undermine the sovereign right of the host
state to regulate in the public interest, including environmental protection
and economic growth.

Please cite this article as:

Bahmaei, M., Hooshmand, M.M (2026). The Dialectic of "Fair and Equitable Treatment" and
"Sustainable Development™ in International Investment Arbitration Procedure. Journal of Legal
Studies, 18(3), 105-140. doi: https:// 10.22099/JLS.2026.54012.5375

" Corresponding author:
E-mail address: ma-bahmaei@sbu.ac.ir

Copyright: C 2026 by the authors. Submitted for possible open access publication under the terms and conditions
BY of the Creative Commons Attribution (CC BY) license (https://creativecommons.org/licenses/by/4.0/).


https://orcid.org/0000-0002-6536-7052
https://orcid.org/0000-0003-2378-6838
https://doi.org/10.22099/jls.2026.54012.5375
https://doi.org/10.22099/jls.2026.54012.5375
https://orcid.org/0000-0002-6536-7052
https://orcid.org/0000-0003-2378-6838
https://orcid.org/0000-0002-6536-7052
https://orcid.org/0000-0003-2378-6838
https://orcid.org/0000-0002-6536-7052
https://orcid.org/0000-0003-2378-6838

Soudies

The Dialectic of "Fair and Equitable Treatment Mohammad Ali Bahmaei 106

Methods

To structure this research, first, the patterns and methods of standard
analysis of fair and equitable treatment in the legal and economic
relations of actors in the field of international investment are analyzed;
then the evolution of the identification and paradigm of the function
and conceptualization of sustainable development is evaluated, and
through these topics, the commonalities and overlaps between "fair
and equitable treatment” and "sustainable development” will be
examined and evaluated. Finally, in light of the achievements of the
studies conducted, the relative weight of sustainable development in
international investment law will be analyzed. To this end, we
analyzed the relevant legal foundations with a library approach and a
case study tool, and analyzed investment arbitration decisions related
to sustainable development concerns and what was in line with the
assessment of this issue.

Results and discussion

In this study, carefully considering the fact that sustainable
development in its environmental and economic dimensions are two
sides of the same coin, it was proven that the claims filed by investors
against the government are mainly related to the sectors that are
directly related to the sustainable development of the host countries.
In investment arbitration, fair and equitable treatment includes a
commitment to justice in accordance with the principle of fair hearing,
the absence of discrimination and unilateral and arbitrary decisions,
compliance with good faith, proportionality, consistency and
transparency in performance towards foreign investors, as well as
consideration of their legitimate expectations. The precise list of sub-
clauses of the fair and equitable treatment standard may vary from
case to case. However, despite these differences, its components are
somewhat consistent and integrated across cases. Therefore, the
evolution of foreign investment arbitration law also shows that the fair
and equitable treatment standard has become the main tool for foreign
investors to bring claims against host countries. Therefore, analyzing
how the “fair and equitable treatment standard” and “sustainable
development” interact with each other plays a fundamental role in the
conceptual foundation of this standard. This research sought to find an
answer to the question of how the analytical paradigm of arbitral
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tribunals regarding the interaction of the fair and equitable treatment
standard and sustainable development is formulated and applied, and
to what extent sustainable development can be considered as a tool for
interpreting fair and equitable treatment in investment arbitration
practice. In other words, to what extent this standard is compatible
with the ideas of sustainable development.

Conclusions

There is a growing consensus in the current legal order that investor-
state disputes can involve broader issues that cover public interest
issues. For example, where governments seek to implement
environmental policies, they should consider that these policies are in
the public interest and should be considered as a justifying factor. For
a legal system that examines and assesses issues related to the national
and international aspects of foreign investment to be effective and
legitimate, it cannot operate in isolation from other areas of
international law. Investment tribunals should not operate in isolation
from other principles of international law. The breadth and flexibility
of the conceptual structure of the fair and equitable treatment standard
appear to provide ample opportunity for a comprehensive approach to
balancing the interests of investors and host countries.

Keywords: Fair and Equitable Treatment, Sustainable Development,
International Investment Law, International Investment Arbitration,
International Environmental Law.
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1. Emilio Augustin Maffezini v. Spain, ICSID Case No. ARB/97/7 (Award of 13
November 2000).
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November 2000)., para. 65.
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1. Robert Azinian, Kenneth Davitian, & Ellen Baca v. The United Mexican States,
ICSID Case No. ARB (AF)/97/2.

2. Robert Azinian, Kenneth Davitian, & Ellen Baca v. The United Mexican States,
ICSID Case No. ARB (AF)/97/2, Para 31.

3. Robert Azinian, Kenneth Davitian, & Ellen Baca v. The United Mexican States,
ICSID Case No. ARB (AF)/97/2, Para 90-91.

4. Robert Azinian, Kenneth Davitian, & Ellen Baca v. The United Mexican States,
ICSID Case No. ARB (AF)/97/2, Para 102.

5. Robert Azinian, Kenneth Davitian, & Ellen Baca v. The United Mexican States,
ICSID Case No. ARB (AF)/97/2, Para 102-103.
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1. Alex Genin, Eastern Credit Ltd Inc. and AS Baltoil v. Estonia, ICSID Case No.
ARB/99/2 (Award of 25 June 2001), para. 42.

2. Estonian Innovation Bank (EIB)

3. Alex Genin, Eastern Credit Ltd Inc. and AS Baltoil v. Estonia, ICSID Case No.
ARB/99/2 (Award of 25 June 2001), para. 42, para 358.

4. Alex Genin, Eastern Credit Ltd Inc. and AS Baltoil v. Estonia, ICSID Case No.
ARB/99/2 (Award of 25 June 2001), para. 42, Para 367.
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1. Alex Genin, Eastern Credit Ltd Inc. and AS Baltoil v. Estonia, ICSID Case No.
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2. Urbaser S.A. and Consorcio de Aguas Bilbao Bizkaia, Bilbao Biskaia Ur
Partzuergoa v. The Argentine Republic, ICSID Case No. ARB/07/26
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1. Urbaser S.A. and Consorcio de Aguas Bilbao Bizkaia, Bilbao Biskaia Ur
Partzuergoa v. The Argentine Republic, ICSID Case No. ARB/07/26, Paras 706,
1158.

2. Urbaser S.A. and Consorcio de Aguas Bilbao Bizkaia, Bilbao Biskaia Ur
Partzuergoa v. The Argentine Republic, ICSID Case No. ARB/07/26, Para 623.
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