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Abstract

Introduction: Following the issuance of charges for crimes against
humanity and war crimes against Mr. Bemba, the International Criminal
Court (ICC), pursuant to Article 70 of the Rome Statute (hereinafter: the
Statute), adjudicated the charges against Mr. Bemba and others under the
title "Offences against the Administration of Justice." Given the payment of
bribes by Mr. Bemba through his lawyer, Mr. Aimé Kilolo Musamba, to
witnesses, the Prosecutor submitted a request to Pre-Trial Chamber 111 for
the interception of communications between them, which was granted by the
said Chamber. This research, conducted in a descriptive-analytical manner,
seeks to answer the following questions: Firstly, considering the
authorization to intercept communications between Mr. Bemba and his
lawyer and the violation of the right to professional immunity, what
considerations were taken into account by the Pre-Trial Chamber to limit the
scope of the Prosecutor's discretion? Secondly, under what circumstances
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and for what types of crimes can the contents of intercepted
communications be relied upon? In answering the research questions,
through studying the provisions of the Statute, the Rules of Procedure and
Evidence, and the practice of the International Criminal Court, it is
concluded that, given the appointment of a third party other than the
Prosecutor responsible for the interception and the fact that only those parts
of the communications pertaining to offences against the administration of
justice were provided to the Prosecutor, the interception of the accused's
statements to his lawyer is not admissible or relyable as evidence in the main
crimes (subject of Article 5 of the Statute), nor are the intercepted
communications between them admissible or relyable.

Methodology: For the precise evaluation of the main question of the article,
the present research has been organized based on internet and library sources
and using a descriptive-analytical method.

Findings: The right to a fair trial, which is based on the presumption of
innocence, is among the rights recognized in all international and regional
instruments and is also acknowledged in all legal systems. The then
Secretary-General of the United Nations considered adherence to recognized
international standards mandatory for all international tribunals (UN SC,
s/25704, 1993). On the other hand, among the rights of the community is a
genuine adjudication for the punishment of violators of civil and criminal
laws and the prevention of obstruction of proceedings. Article 70 of the ICC
Statute guarantees the protection of proper and unimpeded proceedings.
"Contempt of court,” an institution previously recognized by the ad hoc
international tribunals, also represented this function. In this research, we
aim to analyze the practice of the International Criminal Court to determine
criteria for presenting a model of proceedings that respects both rights
(individual and community). The issue of "contempt of court" has a history
in Common Law and Civil Law (Romano-Germanic) systems and entered
the international criminal legal system from these sources (Charleton,
2024:45). It has been addressed in the Rules of Procedure and Evidence of
the International Criminal Tribunal for the former Yugoslavia (ICTY), the
International Criminal Tribunal for Rwanda (ICTR), and the Special Court
for Sierra Leone (SCSL), and was ultimately explicitly criminalized in the
Statute of the International Criminal Court (ICC). The jurisprudence of the
European Court of Human Rights (ECtHR) also confirms the recognition of
this crime and its punishment as a supplementary penalty (Sluiter, 2004: 7).
In the case under study (Bemba et al.), by issuing the order for
communication interception, the client's right to the confidentiality of his
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discussions with his lawyer was violated. In international criminal law
literature, the protection of this right is organized under the institution called
"professional immunity." It should be explained that the interception of
telephone communications between Mr. Bemba and his lawyer (Mr.
Musamba) violated the aforementioned princip le.

Considering that in the Bemba et al. case, these measures (interception of
communications) were undertaken for the adjudication of the charged
"offences against the administration of justice” (subject of Article 70 of the
ICC Statute) and for obtaining evidence, we will first proceed to explain the
concept of "contempt of court” (as explicitly stated in the Rules of Procedure
and Evidence of the ad hoc international criminal tribunals) and "offences
against the administration of justice" (according to the ICC Statute), and
finally, the study of the conflict of this principle with the rights of the
accused and their lawyers, with emphasis on the case of Bemba, Musamba,
Mangenda, Babala, and Arido, will be on the agenda. Two issues are studied
in this research: first, examining the determination of the scope of
competence of the Chamber, judge, or Prosecutor regarding the violation of
the principle of professional immunity through interception; and second, the
possibility of interception based on the type of crime or potential crime. The
first hypothesis that comes to mind in answering this question is the
limitation of the Prosecutor's scope of authority to access the contents of
communications between Mr. Bemba and his other lawyers and advisors to
respect the bounds of professional immunity and internationally recognized
human rights under Article (7) [likely refers to relevant principles, Art. 69(7)
is related to evidence] of the Statute. The second hypothesis is based on the
distinction between "offences against the administration of justice™ and the
main crimes under Article 5 of the Statute (genocide, crimes against
humanity, war crimes, and the crime of aggression) — reliance on the
contents obtained from intercepted communications is possible for "offences
against the administration of justice" but is impossible for the main crimes
due to the sequence of the crime's occurrence relative to the stage of
proceedings (in the general sense, which includes the stages of investigation,
prosecution, and trial) and constitutes a clear violation of professional
immunity. Therefore, it is necessary to first study the institutions of
"contempt of court,” "offences against the administration of justice,”
professional immunity, and interception of communications as the
foundations of the discussion, and then, focusing on the jurisprudence of the
International Criminal Court, arrive at answers to the posed questions.

Conclusion: Considering the practice of the International Criminal Court
and also the nature and requirements of the criminal response to offences
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against the administration of justice, interception of communications in this
regard is possible while respecting the rights of the accused and the lawyer
by refraining from using and relying upon statements of the accused and the
lawyer concerning the main crime. In other words, any interception
regarding the main crimes will be prohibited.

Keywords: Interception of Communications, Professional Immunity,
International Criminal Court, Bemba et al., Offences against the
Administration of Justice.
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1. General principles of law recognized by civilized nations



o
()
jﬁ lw
_;Lulw ‘_g}étfo\xgjgow&‘:}.‘-; 'es

g b el A8 Olps ab bl (2350 (Mol 645 lall s SV
Gl Goob 5L sl 4 ilah (g Sl 2 OlAES aanl (i sl &
et ss mazs oyl bl sl ade il x Ol Cod b ulal ol
o ol Ol s el 38 w1 il bl alal s esls sl S Ladl
ol ) e S S S0ks s seate Dlilns 5 0 O3 G506 Jol b ool
5 SMabee gl odas 5o b 53 4 1 050wy Ml Bt plla s A 0L
Oldales 53) lacd s oslyl (3 o 53 a5 Kas 0 Doy gy Pdlpe e
S0 Sl edsls wds nl by ol (a3 (s 035 G 53 5 o 03l
s iy 3pge Gl ol O sdel by s el ol LaDlgs Sl
LS et S el glallns I el AS Oles sl L
5 Lasl odiSe Slhe el gn g ooy dote o Olesle ol Gl o sl
o3 Gl 4 ot nl 53 (Kl Sl g 5 Lkl sl 4 bulg
we wl i o sl Choy ol b lesls gl )l Ml (5,aS Ol 3l
e i S3lee 50 2 O35 S50 ol b e sl

ool ledie G pll s sl 0l s s s Wl slecdys
L (e S s ¢l Ml 6,28 Olpan 5o eslizal 5550 Jde casl o
sl ade ol x &l o sas s Ol S15 Slasl 4 BB 5 ds S sleiy
S | sleiy ol (GA, NO22IA (A51/22) p.210) Lisy <Jlas
2o Ml G S slgi) Al gy eAS 3 eSS
osle 45 L5 O 2 el 5 (g aab bl 3 e sl e il (e
s ols polasl Clae gl ade ol Ko 2 4 sl bl Ve

1. Preparatory work
2. International law commission
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1. The Court shall have jurisdiction over the following offences against its
administration
of justice when committed intentionally:
(a) Giving false testimony when under an obligation pursuant to article 69,
paragraph 1, to tell the truth;
(b) Presenting evidence that the party knows is false or forged;
(c) Corruptly influencing a witness, obstructing or interfering with the attendance
or testimony of a witness, retaliating against a witness for giving testimony or
destroying, tampering with or interfering with the collection of evidence;
(d) Impeding, intimidating or corruptly influencing an official of the Court for
the purpose of forcing or persuading the official not to perform, or to perform
improperly, his or her duties;
(e) Retaliating against an official of the Court on account of duties performed by
that or another official;
(f) Soliciting or accepting a bribe as an official of the Court in connection with his
or her official duties
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