ﬁ Journal of

Legal Studies

ISC
ISSN: 2008-7926 Scientific

From Humanitarian Law to Anti-Discrimination Law:
A Human Rights Analysis of the Israeli-Palestinian Conflict
Based on Citizenship

Hadi Salehi*, Robert Wintemute**

Abstract

The Israeli-Palestinian conflict remains a complex and intractable dispute with
profound human rights implications. The dominant approach, grounded in the
legal framework of humanitarian law and the two-state solution, has yielded
limited progress towards resolving the conflict or securing fundamental
Palestinian rights. This paper argues that an alternative framework, based on
anti-discrimination law principles, offers a more comprehensive and effective
lens for analyzing the conflict and pursuing a just resolution.

Introduction
The prevailing narrative in Western discourse portrays Israel as a legitimate
state established in accordance with international law and bolstered by the
UN partition plan in 1947. This narrative emphasizes the Jewish right to self-
determination within the newly created state. Palestinians, under this view,
are either refugees who should be resettled elsewhere or an occupied
population with the future right to establish their own state alongside Israel
(the two-state solution).

However, a growing body of scholarship and activism challenges this
dominant narrative. This counter-narrative argues that Israel's creation
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constituted an act of dispossession and displacement of the Palestinian people. It
views Israel as an apartheid system marked by systematic discrimination against
Palestinians on the basis of race and ethnicity. This systemic discrimination
manifests in the denial of Palestinian citizenship rights, including the right to
self-determination, voting rights, freedom of movement and expression, and
equal access to resources and property ownership.

Limitations of the Humanitarian Law Approach

The dominant approach to the conflict relies heavily on the framework of
humanitarian law, particularly the Fourth Geneva Convention. This
framework recognizes the occupied status of the Palestinian territories and
mandates that Israel, as the occupying power, uphold certain basic rights of
the Palestinian population. While these principles are crucial for protecting
Palestinians from the immediate harms of occupation, the framework has
significant limitations.

Firstly, the humanitarian law framework focuses primarily on regulating
the conduct of hostilities and protecting civilians during armed conflict. It
has limited capacity to address issues of systemic discrimination and denial
of fundamental rights, such as citizenship and self-determination, that lie at
the core of the conflict.

Secondly, the humanitarian law framework treats the situation as a
temporary one. Its ultimate goal is the cessation of hostilities and eventual
withdrawal of the occupying power. It offers a limited vision for a final
solution that guarantees lasting peace and full recognition of Palestinian rights.

The Potential of an Anti-Discrimination Law Approach

The anti-discrimination law approach offers a more comprehensive
framework for analyzing the Israeli-Palestinian conflict. It draws
from international human rights instruments, including the International
Convention on the Elimination of All Forms of Racial
Discrimination (ICERD), to examine the denial of Palestinian citizenship
rights. This approach highlights the structural inequalities embedded within
the Israeli system that disadvantage Palestinians based on their national
origin and ethnicity.

By focusing on citizenship and equality, the anti-discrimination law
approach challenges the legitimacy of a system that denies basic rights to a
significant portion of its population. It sheds light on the ways in which
Israel maintains a Jewish majority state through discriminatory policies and
practices in areas such as land allocation, movement restrictions, and access
to social services.

Similarities to Apartheid South Africa
Comparisons have increasingly been drawn between the Israeli-Palestinian
situation and the former apartheid regime in South Africa. Both cases share
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features of racialized systems of domination, where one group enjoys
privileges and political power while the other is marginalized and denied
basic rights. The South African case provides a historical precedent for
dismantling an apartheid system and transitioning to a more inclusive
democracy based on equal citizenship.

The international community's successful application of boycotts,
divestment, and sanctions (BDS) against South Africa demonstrates the
effectiveness of collective action in pressuring a discriminatory state to
change course. Advocates for Palestinian rights increasingly utilize the BDS
movement as a tool to hold Israel accountable for its violations of
international law and human rights principles.

Challenges and Considerations

While the anti-discrimination law approach offers a more promising
framework for addressing the Israeli-Palestinian conflict, challenges remain.
One key challenge is the entrenched power dynamics and the strong political
and financial support Israel receives from some Western countries.

Secondly, achieving a just and sustainable solution will require a willingness
on both sides to compromise and negotiate in good faith. Palestinians must
be able to exercise their right to self-determination, while legitimate Israeli
security concerns must also be addressed.

Moving Towards a Just Resolution

The adoption of an anti-discrimination law approach can be instrumental in
guiding international efforts to resolve the conflict. This approach
necessitates:

e Increased international pressure: The international community
needs to hold Israel accountable for its violations of Palestinian
rights and international law. This includes actively supporting
measures such as the BDS movement and imposing targeted
sanctions.

e Meaningful negotiations: A genuine commitment to peace requires
a return to meaningful negotiations based on the principle of a two-
state solution with land swaps, or a single democratic state
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1. United Nations General Assembly (UNGA) Resolution 181 (29 November 1947)
2. See ‘Netanyahu Lashes Out at Criticism of Israel’ New York Times (1 June 2015): ‘We
have done nothing wrong, and we have not erred.’
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3. International Covenant on Civil and Political Rights (ICCPR, 1966)

4. Convention on the Elimination of all Forms of Racial Discrimination (CERD, 1965)
5. International Convention on the Suppression and Punishment of the Crime of Apartheid
(the Apartheid Convention, 1973)
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1. Apartness

2. Separation

3. Separation Fence

4. ‘Any....measures calculated to prevent a racial group....from participation in the
political... life of the country’



o
Q
o
M VEY Dl sl esled e il o5 f¥s

5> S 5lie 5 OMis e amn Sl sl sl G Bl (Blis YO ssle Sl pss i
S35 Saons IS 4dS 235 0ol 55 S o ST (sleyss 5 a8l Ul
il Ol s ol she SlaypiSh i pe ol WBLLT S Bl ¥ asle
5 Jlesl oled WIS 035 058w 1 LULLT 5 015 5 ae S w5 5
‘«.J.'.J:., Ol Sl @S g gme 555 dalo S ey 3 1y el (gl
3 asd pde Sales Snspe g brlie 0pilsS 0 el sy e
TS e st b o5 L
S osd b s 4l OLI L L el e s B sl al pl e (S
5438 513 AST 550 B3 Osmmdl 55 5 Blise 55 Lol oS )Lk 3 Ol s ]
analr O 01560 5 B0 Blos t350 o B 8 Jl5 s 2 G 5 S i
Gsim dorls Lalul ol ol OF Ol 8 5 Ol 3l Jleed okl ol
Lolesl pde oS el S Dppoh b SSHU G5 IS 5ba s 60
losl Wl o Sl s50nl3l 3L 2 Bai (2B Gl e O plolid pue
el o bl pde izmen 5 Olidd das L5 ,ed pluld pie xS
Lo b 5 S s Olee (pl 28 Slbnl s 0Ll el oS )L
2 Ol S ) ele SIY Ly g el (ol Gaed JA AIST 185 Ol S
5 bacdss &8 556 byd , OandlsS ol slie S aS e aST eSSl
AT by e 035 dal s SIS 1 S o sl (S L5588 5 Cole o s

r((.zjl.)d L5y Soersd o o v s

1. ‘States Parties particularly condemn racial segregation and apartheid and undertake to
prevent, prohibit and eradicate all practices of this nature in territories under their
jurisdiction.’

2. ‘States Parties particularly condemn racial segregation and apartheid and undertake to
prevent, prohibit and eradicate all practices of this nature in territories under their
jurisdiction.’

3. Nothing in this Convention may be interpreted as affecting in any way the legal provisions
of States Parties concerning nationality, citizenship or naturalization, provided that such
provisions do not discriminate against any particular nationality.
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1. James v. Eastleigh Borough Council, 1990 A.C.2 751 (1990).
2. Israel’s Law of Return of 1950.
3. Nationality Law of 1952.
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1. Every Jew has the right to come to this country as an oleh [immigrant]

2. The rights of a Jew under this Law and the rights of an oleh under the Nationality
Law,....are also vested in a child and a grandchild of a Jew,....except [if he] has been a Jew
and has voluntarily changed his religion.
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2. Jew’ means a person....born of a Jewish mother or....converted to Judaism and....not a
member of another religion.

3. Nationality by residence in Israel: (a) A person who, immediately before the establishment
of the State, was a Palestinian citizen and who does not become an Israel national under

section 2, shall become an Israel national with effect from the day of the establishment of the
State if: (3) he was in Israel, or in an area which became Israel territory after the
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establishment of the State, from the day of the establishment of the State to the day of the
coming into force of this Law, or entered Israel legally during that period.
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